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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

    PRESENT:-  N. AKHTAR, AJS. 

      Addl. Sessions Judge, 

      Sonitpur :: Tezpur. 

 

Criminal Revision (S-2) No. 28 of 2019 

 

Md. Abdul Jalil-------Petitioner 

-Vs- 

    

Mustt. Nazima Khatun------------Opposite party 

 

APPEARANCE:  

 

FOR THE APPELLANT  :-  Smt. M. Bhagawati, Advocate.  

FOR THE RESPONDENT :-  Md. A. Aziz, Advocate 

DATE OF HEARING  :-            16-9-2019. 

DATE OF JUDGMENT  :-  24-9-2019. 

 

JUDGMENT 

1. This revision U/s.397/399 of Cr.P.C. has been directed against the 

judgment and order dated 10-3-17 passed by Ld. Judicial Magistrate, 1st 

Class, Tezpur in M.R. Case No.26/2016 and order dated 25-4-2019 

whereby the petition filed by the wife/opposite party U/s.125 of Cr.P.C.  

had been heard ex-parte and allowed granting maintenance to the wife 

as well as her minor daughter and also issued NBWA against the 
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petitioner/husband towards compliance of the order of maintenance 

respectively.  

2. Brief facts which are relevant for the purpose of this 

proceeding  are as follows: 

The opposite party/wife had filed a petition U/s.125 of the Cr.P.C. 

stating that she got married with the petitioner/husband on 10-3-06 

and a female child was born out of the wedlock whose age was six 

years on the date of filing of the petition. During their conjugal life, 

various demands were raised by her husband and gradually the 

demands started increasing. Finally, she was tortured and was driven 

out of the matrimonial home whereupon she took shelter in her 

parental home. She, therefore, filed a complaint U/s. 498(A) of IPC 

against her husband and also filed a petition U/s.125 of Cr.P.C. seeking 

maintenance for herself and her minor daughter.  

3. In due course, notice was issued to the husband which returned with 

report that the husband did not come out of his house to receive the 

notice. Consequent upon such report, the notice was directed to be 

served in substituted manner and accordingly, a copy of the notice was 

affixed in a conspicuous part of the house where the husband was 

known to have ordinarily resided. Finally, on 30-12-16, Ld. Magistrate 

had deemed the notice to be served upon the husband on the basis of 

the reports available and accordingly ordered to proceed ex-parte 

against the husband. Thereafter, based on the evidence adduced in the 

proceeding, the Ld. Magistrate had passed the impugned order of 

maintenance against the husband which is now challenged in this 

revision. It is also pertinent to mention here that after passing of the 

impugned judgment, the Ld. Magistrate had further proceeded with the 

execution of the order passed by him and accordingly subsequent 

orders were passed after 10-3-17 with the result that NBWA was issued 



P a g e  | 3 

Criminal Revision (S-2) No. 28 of 2019 

Page 3 of 6 
 

against the husband vide order dated 25-4-19 which is therefore, also a 

part of challenge in this revision. 

4. Being highly aggrieved by the aforesaid orders passed ex-parte against 

the husband, he has preferred this revision before this Court on various 

grounds. Relevant case record has been called for and perused. I have 

heard argument advanced by ld. counsel for both the sides. Upon 

considering all the factual and legal aspects, the following point is 

formulated for determination in this revision.       

 Whether the order dated 10-3-2017 and all subsequent 

orders passed by the Ld. Magistrate in M.R. Case 

No.26/2016 are sustainable in law or need any 

interference in this revision ? 

:DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

5. Ld. Counsel appearing for the revision-petitioner has submitted that the 

Ld. Trial Court had not appreciated the reports of the notices in its true 

perspective and thus, came to an erroneous finding that the proceeding 

should be proceeded ex-parte against the petitioner/husband. It is 

further submitted that the petitioner/husband had already left his 

ordinary place of residence as mentioned in the aforesaid proceeding 

and had shifted to a village in Nagaon district and at the relevant time 

when the notices were sent to his address, he was not available in the 

locality. It is further submitted that for the aforesaid reasons it was not 

proper on the part of the Ld. Trial Court to proceed ex-parte against the 

husband on an assumption of deemed service of the notice. It is further 

submitted by the ld. counsel for the petitioner that the petitioner is very 

much willing to contest the proceeding and therefore, a fair opportunity 

should be granted to the revision-petitioner to contest the proceeding 

on merit. In support of the argument, ld. counsel for the petitioner has 

relied on the following decisions :  
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1. N. Balakrishnan vs. M. Krishnamurthy reported in 

(1998) AIR(SC) 3222. 

2. Gangadeep Pratisthan Pvt. Ltd. and Others vs. 

Mechano and Others reported in (2005)AIR(SC) 

1958. 

3. State of Nagaland vs. Lipok Ao and Others reported 

in (2005) AIR(SC)2191.  

6. Per contra, Ld. counsel for the opposite party has fairly submitted that 

he has no objection if the court allows an opportunity to the revision 

petitioner to contest the proceeding but at the same time, he has 

submitted that considering the fact that the marriage between the 

parties is admitted and there is a minor female child born out of their 

wedlock, an interim order of maintenance ought to be allowed by this 

Court during continuance of the proceeding before the Ld. Magistrate.  

I have pointedly put a question to the Ld. Counsel for the revision 

petitioner as to whether the petitioner admits the marriage between the 

parties to which she has replied in affirmative.   

7. Coming to the materials available on record, it would be found that the 

Ld. Magistrate had proceeded to decide the petition U/s.125 of Cr.P.C. 

ex-parte against the husband solely on the report of notice to the effect 

that nobody has come out from the house of the husband to receive 

the notice. It is also clear from the materials available on record that a 

copy of the notice was also affixed in a conspicuous part of the house 

where the husband was known to have resided last. For the aforesaid 

reasons, the Ld. Magistrate proceeded ex-parte in the proceeding. 

However, there is no material on record to clearly show that the 

husband/petitioner continued to stay in the locality and in the house 

where he was last known to have resided. There is also no report 

available on record from the concerned gaonburha or VDP secretary to 

show that the husband was in fact resided in the locality on the date on 
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which the notice was intended to serve on him. The position being so, 

in my considered opinion, it was not proper on the part of the Ld. 

Magistrate to immediately proceed ex-parte against the 

husband/petitioner in absence of clinching material to show that he was 

still residing in the locality where the notice was intended to be served.  

8. Moreover, it is also to be borne in mind that the husband/petitioner had 

willingly come forward to contest the said proceeding when it came to 

his knowledge that a proceeding was in fact, pending against him 

wherein the ex-parte order of maintenance has also been passed.  

9. Therefore, having considered the submissions advanced by ld. counsel 

for both the sides and also having considered the materials available on 

record, I am of the view that an opportunity needs to be given to the 

husband to contest the proceeding on merit.  

10. In the light of the above discussion and reasons, I am of the 

view that the revision has merit and therefore, the same 

stands allowed. The impugned order dated 10-3-2017 passed 

ex-parte and all subsequent orders passed in M.R. Case 

No.26/2016 stands set aside. 

11.  It is directed that the parties shall appear before the Court of Ld. 

Judicial Magistrate, 1st lass, Tezpur on 15-10-2019 to receive further 

instructions. It is also directed that the revision-petitioner shall deposit 

a cost of Rs.5,000.00 (Rupees five thousand) only before the Ld. 

Judicial Magistrate, 1st lass, Tezpur on his appearance whereupon he 

shall be allowed to contest the proceeding on merit by submitting his 

written statement etc. The amount so deposited by the revision-

petitioner shall be remitted by the learned Magistrate, to the DLSA, 

Tezpur to be deposited in the Cost Fund of the DLSA, Tezpur to be 

utilized for various purposes connected with the activities of DLSA.  
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12. It is also directed that during continuance of the proceeding before the 

Ld. Judicial Magistrate, 1st class, Tezpur, the revision-petitioner shall 

pay an amount of Rs. 2,000.00 (Rupees two thousand) only per month 

towards interim maintenance to the wife as well as the minor daughter.  

13. Let the case record of M.R. Case No.26 of 2016 be sent back to the 

Court of Ld. Judicial Magistrate, 1st lass, Tezpur with a copy of this 

judgment. 

  Given under my hand and seal of this court on the 24th 

Day of September/2019. 

Typed and Corrected by me: 

 

 

 
                Addl. Sessions Judge,                                    Addl. Sessions Judge, 
                  Sonitpur:: Tezpur.                                         Sonitpur:: Tezpur. 
 
                   

 


